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§ 2.764 Immediate effectiveness of ini-
tial decision directing issuance or 
amendment of construction permit 
or operating license. 

(a) Except as provided in paragraphs 
(c) through (f) of this section, or as 
otherwise ordered by the Commission 
in special circumstances, an initial de-
cision directing the issuance or amend-
ment of a construction permit, a con-
struction authorization, an operating 
license, or a license under 10 CFR part 
72 to store spent fuel in an independent 
spent fuel storage installation (ISFSI) 
at a reactor site shall be effective im-
mediately upon issuance unless the 
presiding officer finds that good cause 
has been shown by a party why the ini-
tial decision should not become imme-
diately effective, subject to review 
thereof and further decision by the 
Commission upon petition for review 
filed by any party pursuant to § 2.786 or 
upon its own motion. 

(b) Except as provided in paragraphs 
(c) through (f) of this section, or as 
otherwise ordered by the Commission 
in special circumstances, the Director 
of Nuclear Reactor Regulation or Di-
rector of Nuclear Material Safety and 
Safeguards, as appropriate, notwith-
standing the filing or granting of a pe-
tition for review, shall issue a con-
struction permit, a construction au-
thorization, an operating license, or a 
license under 10 CFR part 72 to store 
spent fuel in an independent spent fuel 
storage installation (ISFSI) at a reac-
tor site, or amendments thereto, au-
thorized by an initial decision, within 
ten (10) days from the date of issuance 
of the decision. 

(c) An initial decision directing the 
issuance of an initial license for the 
construction and operation of an inde-
pendent spent fuel storage installation 
(ISFSI) located at a site other than a 
reactor site or a monitored retrievable 
storage installation (MRS) under 10 
CFR part 72 shall become effective only 
upon order of the Commission. The Di-
rector of Nuclear Material Safety and 
Safeguards shall not issue an initial li-
cense for the construction and oper-
ation of an independent spent fuel stor-
age installation (ISFSI) located at a 
site other than a reactor site or a mon-
itored retrievable storage installation 
(MRS) under 10 CFR part 72 until ex-

pressly authorized to do so by the Com-
mission. 

(d) [Reserved] 
(e) Nuclear power reactor construction 

permits—(1) Atomic Safety and Licensing 
Boards. (i) Atomic Safety and Licens-
ing Boards shall hear and decide all 
issues that come before them, indi-
cating in their decisions the type of li-
censing action, if any, which their deci-
sion would authorize. The Boards’ deci-
sions concerning construction permits 
shall not become effective until the 
Commission actions outlined in para-
graph (e)(2) of this section have taken 
place. 

(ii) In reaching their decisions the 
Boards should interpret existing regu-
lations and regulatory policies with 
due consideration to the implications 
for those regulations and policies of 
the Three Mile Island accident. As pro-
vided in paragraph (e)(3) of this sec-
tion, in addition to taking generic rule-
making actions, the Commission will 
be providing case-by-case guidance on 
changes in regulatory policies in con-
ducting its reviews in adjudicatory pro-
ceedings. The Boards shall, in turn, 
apply these revised regulations and 
policies in cases then pending before 
them to the extent that they are appli-
cable. The Commission expects the Li-
censing Boards to pay particular atten-
tion in their decisions to analyzing the 
evidence on those safety and environ-
mental issues arising under applicable 
Commission regulations and policies 
which the Boards believe present seri-
ous, close questions and which the 
Boards believe may be crucial to 
whether a license should become effec-
tive before full appellate review is com-
pleted. Furthermore, the Boards should 
identify any apects of the case which in 
their judgment, present issues on 
which prompt Commission policy guid-
ance is called for. The Boards may re-
quest the assistance of the parties in 
identifying such policy issues but, ab-
sent specific Commission directives, 
such policy issues shall not be the sub-
ject of discovery, examination, or 
cross-examination. 

(2) Commission. Within sixty days of 
the service of any Licensing Board de-
cision that would otherwise authorize 
issuance of a construction permit, the 
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Commission will seek to issue a deci-
sion on any stay motions that are 
timely filed. Such motions shall be 
filed as provided by 10 CFR 2.788. For 
the purpose of this policy, a ‘‘stay’’ 
motion is one that seeks to defer the 
effectiveness of a Licensing Board deci-
sion beyond the period necessary for 
the Commission action described here-
in. If no stay papers are filed, the Com-
mission will, within the same time pe-
riod (or earlier if possible), analyze the 
record and construction permit deci-
sion below on its own motion and will 
seek to issue a decision on whether a 
stay is warranted. It shall not, how-
ever, decide that a stay is warranted 
without giving the affected parties an 
opportunity to be heard. The initial de-
cision will be considered stayed pend-
ing the Commission’s decision. In de-
ciding these stay questions, the Com-
mission shall employ the procedures 
set out in 10 CFR 2.788. 

(f) Nuclear power reactor operating li-
censes—(1) Atomic Safety and Licensing 
Boards. (i) Atomic Safety and Licens-
ing Boards shall hear and decide all 
issues that come before them, indi-
cating in their decisions the type of li-
censing action, if any, which their deci-
sion would authorize. A Board’s deci-
sion authorizing issuance of an oper-
ating license may not become effective 
insofar as it authorizes operating at 
greater than 5 percent of rated power 
until the Commission actions outlined 
below in paragraph (f)(2) of this section 
have taken place. Insofar as it author-
izes operation up to 5 percent, the deci-
sion is effective and the Director shall 
issue the appropriate license in accord-
ance with paragraph (b) of this section. 

(ii) In reaching their decisions the 
Boards should interpret existing regu-
lations and regulatory policies with 
due consideration to the implications 
for those regulations and policies of 
the Three Mile Island accident. In this 
regard it should be understood that as 
a result of analyses still under way the 
Commission may change its present 
regulations and regulatory policies in 
important respects and thus compli-
ance with existing regulations may 
turn out to no longer warrant approval 
of a license application. As provided in 
paragraph (f)(2) of this section, in addi-
tion to taking generic rulemaking ac-

tions, the Commission will be pro-
viding case-by-case guidance on 
changes in regulatory policies in con-
ducting its reviews in adjudicatory pro-
ceedings. The Boards shall, in turn, 
apply these revised regulations and 
policies in cases then pending before 
them to the extent that they are appli-
cable. The Commission expects the Li-
censing Boards to pay particular atten-
tion in their decisions to analyzing the 
evidence on those safety and environ-
mental issues arising under applicable 
Commission regulations and policies 
which the Boards believe present seri-
ous, close questions and which the 
Boards believe may be crucial to 
whether a license should become effec-
tive before full appellate review is com-
pleted. Furthermore, the Boards should 
identify any aspects of the case which 
in their judgment, present issues on 
which prompt Commission policy guid-
ance is called for. The Boards may re-
quest the assistance of the parties in 
identifying such policy issues but, ab-
sent specific Commission directive, 
such policy issues shall not be the sub-
ject of discovery, examination, or 
cross-examination. 

(2) Commission. (i) Reserving the 
power to step in at an earlier time, the 
Commission will, upon receipt of the 
Licensing Board decision authorizing 
issuance of an operating license, other 
than a decision authorizing only fuel 
loading and low power (up to 5 percent 
of rated power) testing, review the 
matter on its own motion to determine 
whether to stay the effectiveness of the 
decision. An operating license decision 
will be stayed by the Commission, inso-
far as it authorizes other than fuel 
loading and low power testing, if it de-
termines that it is in the public inter-
est to do so, based on a consideration 
of the gravity of the substantive issue, 
the likelihood that it has been resolved 
incorrectly below, the degree to which 
correct resolution of the issue would be 
prejudiced by operation pending re-
view, and other relevant public interest 
factors. 

(ii) For operating license decisions 
other than those authorizing only fuel 
loading and low power testing con-
sistent with the target schedule set 
forth below, the parties may file brief 
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comments with the Commission point-
ing out matters which, in their view, 
pertain to the immediate effectiveness 
issue. To be considered, such comments 
must be received within 10 days of the 
Board decision. However, the Commis-
sion may dispense with comments by 
so advising the parties. No extensive 
stay shall be issued without giving the 
affected parties an opportunity to be 
heard. 

(iii) The Commission intends to issue 
a stay decision within 30 days of re-
ceipt of the Licensing Board’s decision. 
The Licensing Board’s initial decision 
will be considered stayed pending the 
Commission’s decision insofar as it 
may authorize operations other than 
fuel loading and low power (up to 5 per-
cent of rated power) testing. 

(iv) In announcing a stay decision, 
the Commission may allow the pro-
ceeding to run its ordinary course or 
give instructions as to the future han-
dling of the proceeding. Furthermore, 
the Commission may in a particular 
case determine that compliance with 
existing regulations and policies may 
no longer be sufficient to warrant ap-
proval of a license application and may 
alter those regulations and policies. 

(g) The Commission’s effectiveness 
determination is entirely without prej-
udice to proceedings under § 2.786 or 
§ 2.788. 

[36 FR 828, Jan. 19, 1971, as amended at 45 FR 
74711, Nov. 12, 1980; 46 FR 13978, Feb. 25, 1981; 
46 FR 28628, May 28, 1981; 46 FR 47765, Sept. 
30, 1981; 47 FR 2305, Jan. 15, 1982; 47 FR 40536, 
Sept. 15, 1982; 48 FR 52286, Nov. 17, 1983; 54 FR 
7757, Feb. 23, 1989; 54 FR 14944, Apr. 14, 1989; 
56 FR 29408, June 27, 1991; 60 FR 20886, Apr. 28, 
1995]

§ 2.765 Immediate effectiveness of ini-
tial decision directing issuance or 
amendment of licenses under part 
61 of this chapter. 

An initial decision directing the 
issuance of a license under part 61 of 
this chapter (relating to land disposal 
of radioactive waste) or any amend-
ment to such a license authorizing ac-
tions which may significantly affect 
the health and safety of the public, will 
become effective only upon order of the 
Commission. The Director of Nuclear 
Material Safety and Safeguards may 
not issue a license under part 61 of this 
chapter, or any amendment to such a 

license which may significantly affect 
the health and safety of the public, 
until expressly authorized to do so by 
the Commission. 

[47 FR 57478, Dec. 27, 1982]

FINAL DECISION

§ 2.770 Final decision. 

(a) The Commission will ordinarily 
consider the whole record on review, 
but may limit the issues to be reviewed 
to those identified in an order taking 
review. 

(b) The Commission may adopt, mod-
ify, or set aside the findings, conclu-
sions and order in the initial decision, 
and will state the basis of its action. 
The final decision will be in writing 
and will include: 

(1) A statement of findings and con-
clusions, with the basis for them on all 
material issues of fact, law or discre-
tion presented; 

(2) All facts officially noticed; 
(3) The ruling on each material issue; 

and 
(4) The appropriate ruling, order, or 

denial of relief, with the effective date. 

[27 FR 377, Jan. 13, 1962, as amended at 48 FR 
52286, Nov. 17, 1983; 56 FR 29409, June 27, 1991]

§ 2.771 Petition for reconsideration. 

(a) A petition for reconsideration of a 
final decision may be filed by a party 
within ten (10) days after the date of 
the decision. 

(b) The petition for reconsideration 
shall state specifically the respects in 
which the final decision is claimed to 
be erroneous, the grounds of the peti-
tion, and the relief sought. Within ten 
(10) days after a petition for reconsider-
ation has been filed, any other party 
may file an answer in opposition to or 
in support of the petition. However, the 
staff may file such an answer within 
twelve (12) days after a petition for re-
consideration has been filed. 

(c) Neither the filing nor the grant-
ing of the petition shall stay the deci-
sion unless the Commission orders oth-
erwise. 

[27 FR 377, Jan. 13, 1962, as amended at 31 FR 
4340, Mar. 12, 1966; 43 FR 17802, Apr. 26, 1978; 
48 FR 52286, Nov. 17, 1983; 56 FR 29409, June 
27, 1991]
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